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CURRENT TOPICS 


The Coronation Honours 


AMONG those honoured by the QUEEN in the Coronation 
Honours, solicitors will note with special pleasure the names 
of Mr. D. L. Bateson, President of The Law Society, and 
Mr. J. S. MurIrRHEAD, President of The Law Society of 
Scotland, on both of whom the honour of knighthood is to 
be conferred. Other solicitors among the new knights 
bachelor are Mr. G. M. BARNETT, Mr. L. L. S. DopswortH 
and Alderman T. B. PritcHetTr. Mr. F. W. Hirst, the 
Public Trustee, becomes a K.B.E., and Mr. D. J. WILLSON, 
of H.M. Customs and Excise, a C.B.E. A list of the honours 
of legal interest which have come to our notice will appear in 
next week’s issue. 


Religion and Law 


THatT Lorp JusticE DENNING, who is one of the modern 
world’s great jurists, finds inspiration in a deep religious 
conviction is a significant feature of our times. Once more 
this has been manifested in one of his brilliant addresses, this 
time the Earl Grey Memorial lecture in the University of 
Durham at King’s College, Newcastle upon Tyne, on 27th May. 
Sounding an alarm, he said that the fundamental principles 
of our law were being challenged by a changing world which 
knows no religion. The judicial interpretation of statutes had 
made words the masters of men instead of their servants. 
Saint Paul said: ‘ The letter killeth but the spirit giveth 
strength,” and when the Bible was first put into English the 
judges ruled that statutes were to be interpreted with regard 
to the mischief which Parliament sought to remedy, so as to 
give “ force and life’’ to the intention of the Legislature. 
He deplored that in the nineteenth century that broad view 
was supplanted by the “ golden rule,’’ as Lord Parke described 
it, that words were to be interpreted according to their 
srammatical and ordinary sense, even if that gave rise to 
unjust results. On punishment, he said that trying to reform 
criminals was treating the symptoms and not the cause of 
the disease. The main cause was broken homes. Society 
must be reformed, and the leaders of society have a special 
It was disturbing to find so many broken 
homes among people in high positions. The State could not 
retrace its steps so as to make divorce more difficult, and the 
oly remedy was the growth of a strong public opinion 
condemning divorce and infidelity. 


Excise Penalties 


THOSE concerned with the administration of the Excise 


laws will be glad to know that cl. 31 of the current Finance 


Bill will dispose of the difficulties created by the recent 
decision of the Divisional Court in Brown v. Allweather 
Mechanical Grouting Co., Ltd. [1953] 2 W.L.R. 402 (ante, 
p. 135). It had long been thought that, where a statute 
provided that the sanction for an infringement of the excise 
laws was a penalty, criminal proceedings could be taken in 
respect of it before a magistrates’ court, although the 
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infringement was not specifically called an “‘ offence ”’ 
statute. Authority for this view was provided by the decision 
of the Court of Appeal in Rk. v. Justices of London County 
Quarter Sessions Appeals Committee 1946 K.B. 176, where it 
was held that proceedings for a penalty for selling liquor by 
retail without a licence under the Finance (1909-10) Act, 1910 
s. 50 (3), were in a “ criminal cause or matter.”’ The Excise 
Management Act, 1827, s. 65, authorised the recovery of such 
penalties in a magistrates’ court. In Brown's however, 
it was held that proceedings for a penalty under the Vehicles 
(Excise) Act, 1949, s. 13 (which relates to road fund licences), 
‘ offence,”’ could not be 


case, 


were not for an so that a 
convicted of aiding and abetting the act for which the penalty 
that the pro 
by complaint and not by information 
Ihe difficulties created by 


this decision as how to strike at an aider and abettor and as 


pe rson 
was prescribed. It was also said in that cas 
ceedings should be 
i.e., they were civil, not criminal. 


to the procedure to adopt in a magistrates’ court were enhanced 
by the repeal, on Ist January, 1953, of the Excise Management 
Act, 1827, by the Customs and Excise Act, 1952, which merely 
provides that proceedings for an “ offence under the Customs 
and Excise Acts can be taken in a magistrates’ court and does 
not refer to the recovery of pe nalties. The Finance Bill, 
however, provides that any act or omission in respect of which 
a pecuniary penalty (however described) is imposed unde 
the statutes relating to customs or excise shall be an “ offence ”’ 
under Pt. XI of the Customs and Excise Act, 1952. When 
cl. 31 becomes law, therefore, proceedings can be taken by 
information in a magistrates’ court, and aiders and abettors 
will presumably once more find themselves criminally liable. 


Road Fund Licences 

THE relevant provisions of the Customs and Excise Act, 
1952, are applied to road fund licence and other duties collected 
by local authorities by the Transferred Excise Duties (Applica 
tion of Enactments) Order, 1952, made under s. 313 of the 
1952 Act, so cl. 31 of the Finance Bill will affect them in the 
Another 
is that, 


same way as duties collected by the Crown itself, 
change made by the Customs and Excise Act, 1952, 
under s. 286, the court may mitigate any penalties imposed 
including 
Prior 
otfence 


for breaches of the customs and excise laws, 


unlicensed use under the Vehicles (Excise) Act, 1949. 
to Ist January, 1953, the could for a first 
mitigate the penalty to such extent as it thought fit but, in 


court 


the case of a second or subsequent conviction for a breach 
of the excise laws, the penalty generally could not be reduced 
to less than a quarter of that prescribed. In cases under 
s. 15 of the Vehicles (Excise) Act (unlicensed use), the penalty 
prescribed is a fine of £20 or three times the chargeable duty, 
whichever is the greater. It was held in Holland v. Perry 
1952) 2 O.B.923 ; 96 Soi. J. 696, that “ chargeable duty 

meant annual duty, and the penalty could not be reduced 
to a sum less than one-quarter of thrice the annual duty (if 
that sum exceeded £20) on a second conviction, unless some 
part of the annual duty were proved to have been already 
paid. Now the court can mitigate the penalty to any sum, 
however many the previous Holland vy. 
Perry, supra, is still of authority as showing how the maximum 
From Ist June, 1953, magistrates’ 


convictions, but 


penalty may be calculated. 
courts have had a general power to mitigate all penalties, 
unless a statute otherwise expressly provides, whether there 
are previous convictions or not (Magistrates’ Courts Act, 
1952, s. 27). Under the old law the court could mitigate the 
penalty on first conviction only, but the vast majority of 
statutes permitted mitigation in effect by prescribing a fine 
“not exceeding {x”’ for the offence, whether it was a first 
or subsequent one. 


SOLICITS 


by the 
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House of Lords: Scottish Appeals 

A SUCCESSFUL litigant in a Scottish appeal to the House of 
Lords, stated Professor H. H. MoNTEATH in his evidence or 
29th May for The Law Society of Scotland to the Roy 
Commission on Scottish Affairs in Edinburgh, has to pay ar 
absolute minimum of £500 in costs, although he has obtains 
costs. \ with 
Edinburgh, he said, could in an ordinary case cost the litigant 


in order for successful appeal costs 


(100 or less. He was supporting the proposal that the Hous 
of Lords should sit in Scotland to hear Scottish appeals, or 
alternatively, that such appeals be heard by the Judici 
Committee of the Privy Scotland. Fey 
southerners, we imagine, would grudge Scottish national prid 
in arrangement which would enhance the justice attained 
these appeals, and would not detract from the dignity 
their venue. 


Council sitting in 


The Burden of Rates 


President of the Natio 
ANDERSON, in 


HE fact is,’ wrote the 
ederation of Property Owners, Mr. A. G. 


The Times of 25th May, “ that local government is neither 
local’ nor ‘ government’; the local authority is merely or 
mainly an instrument of Whitehall.’’ He submitted t! 


should 


all rates, 


there 
of abolishing 


the time had come when be consideration of 
the advisability ‘and that the cas 


for the rating of occupied property, however valid it m 


have been in the days of Queen Elizabeth I, no longer exists 


in the days of Queen Elizabeth II.” He quoted a statement 
of Dr. J. S. MurrHEAD, president of The Law Society ot 
Scotland, that “* the whole system of paying the costs of local 
administration by taxing heritable property is out of dat: 

and added, “‘ the total of ‘ othe1 (e., apart from 
loans, grants, sales, etc.) of the local authorities in England 
and Wales for 1949-50 was {8660m., of which rates contributed 
Should property owners and tenants bear such 

burden ?”’ The letter was one of a number commenting on 
a leading article in The Times of 9th May, which stated that 
in simpler days taxable capacity was gauged by a man’s 
land and holdings. Sir PATRICK ABERCROMBIE _ just!) 
commented in The Times of 26th May that a man may live 
in a small house and yet have one or more cars and racehorses, 
and that a man with a fleet of swift cars gives as much work 


income ’ 


{281m. 


to the county surveyor or the local police as a man whose 
road frontage is longer, but who spends his time growing 
Vege tables. 


The Royal Institution of Chartered Surveyors 
AMONG matters noted in the Eighty-Fifth Annual Report 
of the Royal Institution of Chartered 
Surveyors for the year 1952-53, presented at the Annual 
General Meeting on 28th May, that tl 
had them the brancl 
meetings throughout the 
statutory registration of the function of quantity surveying 
\s_ the large majority agaist 

registration, the Council not 
Institution was 


Council of the 


is stated 
taken at 
on the question of t 


1953, it 


Committee before votes 


country | 
showed a 
advised the 


figures 
Committee 


voting 
pursue it. In the session now ending, the 
invited to become one of the bodies sponsoring the form ol 
R.I.B.A. contract. The invitation 
Council on the advice of the Committee, and the name 0! 
the R.L.C.S. now appears in the endorsement of the contract. 
[he memorandum prepared by the Committee and incorporated 
in a pamphlet published by the Council on “ Rent Restriction 
and the Repair Problem ’’ has been brought up to date by 
reference to the present level of building costs. The index 
figure in December, 1952, was 293 per cent. of 1939 costs, as 
compared with 275 per cent. in March, 1951. 


was accepted by th 
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THE LAW SOCIETY’S CONDITIONS OF SALE, 1953—I 


Tuis form of Conditions of Sale, which was published early 
in June, 1953, is substantially on the same lines as earlier 


editions, but the numbering of the later conditions has been 
altered. The copyright is the property of The Law Society, 
and quotations are made by courtesy of the Society. The 
first point one notes relates to the manner in which the two 
documents are printed and bound. The Particulars, Special 
Conditions and Contract are as before printed together in one 
document (Form B). A vendor’s solicitor who intends to use The 
Law Society’s Conditions of Sale will complete this form, which 
can be adopted for use on sales by private treaty or on sales 
by auction. The Special Conditions forming part of it incor- 
porate by reference “ The Law Society’s Conditions of Sale 
1953,” ie., the General Conditions, so far as they are not 
varied by or inconsistent with the Special Conditions. 
(Unfortunately, as in the previous edition, some little confusion 
of words may arise from the use of the title “‘ The Law Society's 
Conditions of Sale 1953” (i) as a heading to the form of 
Particulars, Special Conditions and Contract, and (ii) as the 
description of the General Conditions.) 

The General Conditions are published as a separate form 
Form A) which is not intended to be altered in any way. 
It may be that in order to have all the conditions in one 
document the General Conditions will in 
annexed to Form B which is signed as the contract, and includes 
the Particulars and Special Conditions. In practice, however, 
it is more likely that they will not physically form part of 
the document constituting the contract, but that solicitors 
will keep their own copies of Form A for reference. 


some cases be 


The Council of The Law Society have published explanatory 
notes which are most useful in drawing attention to the 
changes which have been made. There are two major changes 
require immediate consideration ; first, the new 
condition designed to expedite the signing of ¢ontracts by 
avoiding the necessity for making searches and local authority 
inquiries before contract, and secondly, the provisions now in 
the General Conditions for dealing with town and country 
planning matters (which take the place of the Special Condition 
inserted in the 1949 Revision). Other changes of importance 
irise out of conditions relating to (i) misdescription and 
compensation, (ii) the vendor’s right to resell on default by 
the purchaser, and (iii) the extent of the liability of a defaulting 
purchaser on resale or attempted resale. There are a consider- 
able number of other alterations but they deal with points 
not arising as often, and many of them can be described as 
matters of drafting. The insertion of the condition designed 


| to facilitate speedy signing of a contract is undoubtedly the 


most important, and can fairly be described as revolutionary. 
For this reason, and because there is an option whether or not 
to use it, it is discussed first. 


SEARCHES AND INQUIRIES BEFORE CONTRACT 

Readers may remember that there was much discussion and 
correspondence in these columns in 1950 about the delay 
caused by the necessity for searches and inquiries before 
contract (94 Sox. J., at pp. 301, 332, 350, 387, 721 and 740). 
Pending a possible amendment to the Law of Property Act, 
1925, s. 198, it was suggested by the present writer that 
standard Conditions of Sale might be amended in such a way 
as to remove the need for searches and most, if not all, 
preliminary inquiries. It was noted that these suggestions 
were very similar to some which had been made in a memor- 
sristol Law Society advocating changes in 
The Council of The 


andum by the 
The Law Society's Conditions of Sale. 


Law Society endeavoured to ascertain how much 
there would be in the profession for changes on these lines, 
and as there appeared to be no unanimity of opinion the 
Council decided to prepare appropriate clauses but to uss 


them as Special Conditions to be adopted or struck out as 


support 


desired. 

This is substantially the effect of the 
Where it is desired to avoid making 
authority inquiries prior to the signing of contracts, words 
may be inserted (provision for such insertion being made in 
Special Condition 10) to the effect that General Condition 21 
should have effect in substitution for an alternative which 
would otherwise apply. Where Condition 21 is so incorporated, 
the purchaser will have the power to rescind the contract if, 
immediately before the contract is made, the property 1: 
affected by certain matters and the vendor fails to show that 
before the contract was made the purchaser received notic« 
in writing thereof whether by the contract or otherwise. Thx 
matters enabling the purchaser to rescind in this way ar 
defined in Condition 21 (3) as follows: 


1953 Conditions. 


searches and_ local 


‘ (3) This Condition applies to 

(a) any duly registered land charge within the meaning 
of the Land Charges Act, 1925 ; 

(6) any entry made in pursuance of any 
provision in any Local Land Charges Register maintained 
under the Land Charges Act, 1925 (not being an entry 
relating solely to a resolution to prepare a_ planning 
interim development order, a resolution 
under the Restriction of Ribbon Development Acts, 
1935 and 1943, or other restriction, order, or matte 
under any legislation replaced by the Town and Country 
Planning Act, 1947, affecting generally land in. thi 
neighbourhood of the property) ; 


Statutory 


scheme, an 


(c) any entry duly made in the register maintained 
under section 14 (5) of the Town and Country Planning 
Act, 1947, other than an entry relating to an application 
for planning permission which has been granted 
unconditionally ; 

(d) any entry duly made in the registers maintained 
under section 3 of the Furnished Houses (Rent Control) 
Act, 1946, or section 5 of the Landlord and Tenant 
(Rent Control) Act, 1949 ; 

(e) any closing order, demolition order, or clearances 
order under any Act relating to written 
notification of which has 
whether personally or by advertisement or by affixation 
to the property ; 

(f) any notice relating to any proposed or intended 
requisition or compulsory acquisition or the acquisition 
of powers therefor, written notification of which has been 
given to the vendor whether personally or by advertis 
ment or by affixation to the property ; 


housing, 


been given to the vendor 


(g) any order, direction, notice, charge, restriction, 
condition, agreement or other matter enforceable unde 
the Town and Country Planning Act, 1947 (not being 
the contents of a development plan other than an actual 
or proposed designation of the property or any part 
thereof for compulsory acquisition), written notification 
of which has been given to the vendor whether personally 
or by advertisement or by affixation to the property 

(h} any improvement line, building line, prohibition, 
restriction, condition, order or other matter enforceabli 
xr road and 


under any statute relating to any street 
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affecting the property, written notification of which has 
been given to the vendor whether personally or by 
advertisement or by affixation to the property.”’ 

The practice of making searches and inquiries on behalf of 
a purchaser before he commits himself by executing a contract 
has become more common in recent vears, although it is not 
easy to say in what proportion of transactions the practice is 
now adopted. If it could be avoided, there would be less delay 
in obtaining a contract and a good deal of work could be cut 
out, as necessary information could be obtained later when 
requisitions on title are sent. Where General Condition 2] 
is used, the purchaser is enabled to rescind if, in the course of 
investigating title, he finds one of the specified matters, by 
giving to the vendor or his solicitor seven days’ notice in 
writing. Consequently it is not necessary for the purchaser’s 
solicitor to look into these matters before contract. It will 
be seen that they include all duly registered land charges and 
all matters registered in the Local Land Charges Register 
(whether they are technically local land charges or merely 
matters, such as supervision orders, also registered in_ the 
same register). Similarly, they include all matters normally 
made the subject of inquiry of a local authority befor 
contract, although they do not include some of the subjects 
Thus the 
need for making land charges searches, local land charges 
searches and local authority inquiries before contract does 
not arise where General Condition 21 is incorporated. 

There is a proviso to the effect that before the expiration of 
the rescission notice the vendor may undertake to procure 
the revocation or other removal of the offending matter and 
the cancellation of any registration thereof and, if he so under- 
be void. Further, the 
purchaser is not entitled to serve a rescission notice (otherwise 


on which inquiries may be made of the vendor. 


takes, the notice of rescission will 


than on account of a duly registered land charge, which is not 
a local land charge) later than twenty-one days after the dat« 
of the contract. It follows that time limits are of considerable 
importance. The purchaser must make his local land charge 
search and inquiries of the local authority within twenty-one 
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days of the contract so that, if necessary, he can exercise his 
right of rescission; he can rescind even later if there is an 
adverse entry on the certificate given in connection with thy 
ordinary land charges search. If he does validly rescind 
the vendor must decide within seven days whether he ca 
properly undertake to procure removal. It is important t 
note that in all respects time is of the essence of the conditio: 
(4)). 

It is suggested that in normal cases solicitors should agre 
the incorporation of Condition 21. Although it means that 
the contract may not be firm, it is unlikely that a purchaser 
will be able to rescind and even if he can do so the offending 
matter may be of such a trivial nature (e.g., a building lin 
which anyone would reasonably expect to find, or a planning 
permission subject to an unimportant condition) that he will 
not wish to exercise his right as he would have purchased 
even if he had known of it. The vendor can, of course, cover 
himself against the right of rescission by giving notice to the 
proposed purchaser before contract of any of the specified 
matters, and Special Condition 11 is designed for use in this 
way. An inspection of earlier search certificates and forms 
may warn a vendor's solicitor of the existence of adverse 
matters of the specified classes even if (as will no doubt be 
usual) he does not think it necessary to make searches and 


(General Condition 21 


inquiries himself. 
inserted in Special Condition 11. 

It may be that other charges and incumbrances could bh 
suggested as the subject of pre-contract inquiries, but. the 
condition seems to hold the balance very fairly by dealing 
with all the matters one would normally inquire about. In 
a very complicated transaction, however, the purchaser may 
wish to inquire on other topics before binding himself by 
contract, and in this case it is probably better not to incorporate 
Condition 21. The position where there is no Special 
Condition inserted, and, consequently, General Condition 21 
does not form part of the contract, will be considered in a 
later article in which other points arising on the new Conditions 


of Sale will be discussed. GS, 


COMPULSORY MOTOR INSURANCE 


“ To use, or to cause or permit any other person to use ”’ 


WHAT is covered by the above words in s. 35 (1) of the Road 
Traffic Act, 1930, is not at first sight apparent, and in view 
of the recent case of Llovd v. Singleton 2 WLR. 278 ; 
ante, p. 98, upon the meaning of the word “ permit ”’ 
therein, it may be helpful to examine some of the recent 
authorities on the subject. 


1953 


as used 


The relevant words of the above subsection are as follows : 
Subject to the provisions of this Part of this Act, it shall 


not be lawful for any person to use, or to cause or permit any 


other person to use, a motor vehicle on a road unless there is 
in force in relation to the user of the vehicle by that person 
or that other person, as the case may be, such a policy of 
insurance in respect of third party risks as complies 
with the requirements of this Part of this Act.”’ 


“a 


Any person ”’ 

The first point to be borne in mind is that the words “ any 
person ’’ in the subsection are not confined to “ any owner,” 
but that they mean “ 
vehicle on a road without a policy of insurance against third 
party risks being in force. Thus, in Wrlliamson v. O'Keefe 
1947) 1 All E.R. 307, the respondent, who was driving a 
friend’s car which was insured only while the friend, the owner, 


any person whatsoever "’ using a motor 


or her brother was driving it, was charged with an offence 
against the subsection in that he was using a motor vehicle 
on a road without there being in force such a policy of 
Act. It was held by the 


justices that the respondent had committed no offence sinc 


insurance as is required by the 


he was not the owner of the motor car, because the offenct 
was one which could only be committed by the owner. In 
allowing an appeal and remitting the case to the justices with 
“The Act 


offence and 


a direction to convict, Lord Goddard, Gees | says: 
is perfectly clear in its terms. It creates an 
imposes a penalty on any person who uses a motor car on 
the road without a policy being in force. The words are as 
clear as they possibly can be, and, as Mr. O’ Keefe was a person 
who used a car on a road without a policy being in force 
it follows that he committed an offence and is liable to 


disqualification for not less than twelve months.” 


To use” 

It is to be observed, as Lord Goddard, C.J., pointed out m 
John T. Ellis, Ltd. v. Walter T. Hinds {1947] K.B. 475, 
that the section does not refer to driving, but to the use of a 
motor vehicle. In that case the appellant company had 
permitted an employee who, in fact but without their know 


ledge, had no driving licence, to drive their motor wagon, 





Any adverse entries so ascertained can be 
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but there was in force in relation to it a policy of insurance 
covering third-party risks, since the policy contained an 
exception clause excluding liability in the case of a person 
who to the knowledge of the appellants did not hold a driving 
licence. In holding that the company had committed no 
offence against the subsection, the Divisional Court rejected 
the argument that it is the personal liability of the driver of 
a vehicle which is required to be covered by a policy of 
insurance, and it was held that the statute is satisfied if there 
is a policy in force covering the user of the vehicle as against 
third-party risks at the material time. In his judgment the 
Lord Chief Justice says this as to user: “‘ It is to be observed 
that the section says nothing about driving ; it refers to the 
use of the vehicle ; no doubt the owner of a car who drives 
himself uses the vehicle, but so he does if it is driven on his 
account by his servant. Where the statute deals with matters 
relating to driving, for instance in ss. 5, 9 and 15, it uses the 
word ‘drives.’ A person who rides in his car while it is 
being driven by someone else or who sends his driver out 
with his motor vehicle on business, uses, but does not drive, 
the vehicle. In the latter case, clearly, he causes his driver 
to use the vehicle.”’ In agreeing Humphreys, J., says: “‘ Now 
it is, I think, manifest that not everyone using such a vehicle 
is required to be covered by insurance. A mere passenger 
may be said to use the vehicle while he is being given a lift ; 
a person to whom the owner lends his car for the day, with 
the services of his driver, is one, at least, of the users of the 
vehicle on that day. If the driver and owner are insured, 
no one would contend that the borrower in that case also 
requires to be covered. The reason, as I think, is that it is 
not any particular person who uses who is required by s. 35 
to be insured ; what is required is that the use on the road 
by the person or persons in fact using, should be covered by 
insurance in respect of third-party risks.’’ (See also, as regards 
the use of the vehicle which it is required shall be covered by 
a policy, Marsh v. Moores |1949] 2 K.B. 208 ; . Lees v. Motor 
Insurers Bureau |1952| 2 T.L.R. 356.) 


It may also be noted that it was stated by Lord Goddard, C. J., 
in Langman v. Valentine |1952| 2 T.L.R. 713 that he did not 
think that it was impossible either in law or in fact to say 
there could be two drivers at the same time, that is to say 
two people controlling the vehicle : one might be controlling 
the starting and the other the stopping, and both controlling 
the steering. There the owner of a car, in respect of which 
there was a valid policy against third-party risks, was teaching 
a woman to drive, although she was not insured and had no 
driving licence. At the time the owner was sitting in the 
passenger seat with his left hand on the steering wheel and 
his right hand on the hand brake and was in a position to 
steer the car, stop it or start it, the ignition switch being 
within his reach, while the learner was sitting in the driver’s 
seat and was steering the car under the guidance of the 
owner, with her foot in a position to use, and using, the 
accelerator and foot brake. It was held that no offence 
against the subsection had been committed since the owner 
was “‘a driver”’ of the car, and in respect of that driving 
he was covered by his policy of insurance. 


“ To cause or permit’”’ 

As regards the word “ cause,’ Lord Wright has given a 
definition in McLeod v. Buchanan {1940} 2 All E.R. 179, in 
which it was held by the House of Lords that the respondent, 
as the owner of a motor van, was liable in damages to the 
appellant for breach of a statutory duty under s. 35 of the 
Act in permitting his brother, the driver of the motor van at 
the time of the accident, to use it when there was not in force 
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a policy of insurance against third-party risks. There the 
policy which was in operation in respect of the use of the 
motor van only covered the user of it for commercial purposes 
on the business of a farm, whereas at the time of the accident 
in question the motor van was being used by the driver for 
pleasure purposes, but there was no evidence that the ownet 
knew that the driver was so using it, or that he gave him 
The learned law lord says : 
‘cause’ his brother 


express permission so to use it. 
“It is clear that the respondent did not 
to use the van on the road as the brother was doing. To 
‘cause’ the user involves some express or positive mandate 
from the person the 
authority from the former to the latter arising in the circum 
stances of the case.”’ (It may be noted that Lord Goddard, C.]., 
in stating in Ellis v. Hinds, supra, that a person who sends 
his driver out with his motor vehicle on business causes his 
driver to use the vehicle, went on to point out that, if the 
the 


‘causing’ to other person, or some 


driver was driving on his own account or was using 


vehicle without authority, the master had neither caused nor 


permitted the use of the vehicle on such an occasion, and 
had committed no offence against the section; see also 
Watkins v. O'Shaughnessy (1939) 1 All E.R. 385.) 


As regards a definition of the word “ permit,’’ Lord Wright 
) permit is 


says this in distinguishing the two words: “1 


a looser and vaguer term. It may denote an express permission, 
general or particular, as distinguished from a mandate. — The 
other person is not told to use the vehicle in the particular 
way, but he is told that he may do so if he desires. However, 
the word also includes cases in which permission is merely 
inferred. If the other person is given the control of the 


vehicle, permission may be inferred if the vehicle is left at 
the other person’s disposal in such circumstances as to carry 
with it a reasonable implication of a discretion or liberty to 
use it in the manner in which it was used. In order to prove 
permission, it is not necessary to show knowledge of similar 
user in the past, or actual notice that the vehicle might be, 
or was likely to be, so used, or that the accused was guilty 
of a reckless disregard of the probabilities of the case, or a 
wilful closing of his eyes. He may not have thought at all 
of his duties under the section.’ 


He also went on, however, to state that it was not necessary 
to consider whether the parting with control without definite 
express restriction gives a permission within the meaning of 
the section for unrestricted user, and he’ pointed out that it 
must be remembered that, as the section is dealing with a 
criminal offence, the onus is on the prosecution to prove its 
case. 

3y way of example of a case of such an inferred permission, 
in Morris v. Williams (1952), 50 L.G.R. 308, a and 
chief clerk of a company had given instructions to an employe 
to go by road in connection with his employment, and there 


Manage! 


were four vehicles which were owned by the company, of 
which the motor van in question was one, and the employ 
was at liberty to take either of two of the vehicles, and h 
took the motor van which was in fact uninsured. [In upholding 
a decision that the manager had permitted the employee to 
use the motor van and thereby was guilty of an offence under 
s. 35, Lord Goddard, C.J., stated that in his opinion th 
justices were quite right in thinking that, if the employee was 


simply told that he was to go by car and allowed to choose 
by which car he would go, that was equivalent to permitting 
him to use any one of the cars, and therefore the employee 
was permitted by the manager to use 
agreeing, Slade, J., stated that he found it impossible to say 
that, on the facts found by the justices and stated in the cas 


it was impossible for them in law to hold that the manager in 


the motor van. In 
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fact permitted the use of the vehicle in question whilst it was 
uninsured. He went on to state that he thought that on the 
facts found the duty on the manager might be said to amount 
to an implied, if not an express, oral authorisation by him 
to the employee to use for the purpose of the work which he 
was detailed to carry out any of the vehicles which were 
available for use on the morning in question, including, of 
course, the uninsured vehicle, and he thought therefore that 
there was evidence of a permission in the form of an implied, 
if not an express, authorisation to use the vehicle for that 
journey on that particular day. 


Who can permit ? 

This question has given rise to a number of decisions, from 
the judgments in which it is possible to deduce a guiding 
principle governing the circumstances in which a person may 
be said in law to be in a position “‘ to permit any other person 
to use a motor vehicle.’’ This can be stated thus: If a person 
is in a position to forbid any other person to use a mctor 
vehicle, that person is also in a position to permit the use of 
that motor vehicle by that other person, and thereby to 
render himself liable under the section. 

The principle has been expressed in this way by 
MacKinnon, L.J., in Goodbarne v. Buck |1940) 1 K.B. 771, 
where he says this with regard to an allegation that the 
defendant H. A. Buck, the brother of the defendant W. E. Buck, 
was liable to a prosecution under s. 35 as having caused or 
permitted W. E. Buck to use a motor van on the road without 
there being in force an effective policy of insurance, and 
therefore liable in damages for having permitted the use of 
it while uninsured. ‘‘ The whole question is whether 
H. A. Buck could have been successfully prosecuted under 
this section. The offence is ‘to cause or permit any other 
person to use.’ There are two different verbs. The second 
one, ‘ permit,’ I think is much more easy of construction and 
interpretation than the first one, ‘cause.’ In order to make 
a person liable for permitting another person to use a motor 
vehicle, it is obvious that he must be in a position to forbid 
the other person to use the motor vehicle.’’ Thus, in Peters 
v. General Accident Corporation {1938)| 2 All E.R. 267, it was 
held that, where there had been a sale of a motor car the 
property in which had passed to the purchaser, and there 
was a policy in force covering the motor car against third- 
party risks which applied in the case of it being used by a 
person with the permission of the owner, after the sale the 
purchaser could not be said to have been driving the mo‘or 
car with the permission of the vendor. Again, in Watkins v. 
O'Shaughnessy, supra, a motor car which had been bought 
by the first defendant at a public auction held by the second 
defendants, a firm of auctioneers, was driven away from the 
auction rooms by the first defendant although it was, to the 
knowledge of the second defendants’ servants, unlicensed and 
uninsured, they having provided the first defendant with the 
company’s trade number plates, a proceeding which they 
assured him was quite in order. The plaintiff, who had been 
injured by an accident caused through the negligence of the 
first defendant, claimed against the second defendants, 
alleging that they had caused or permitted the first defendant 
to use the motor car uninsured, contrary to the section, but 
it was held that, since the sale to the first defendant had 
been completed before the driving away by him of the motor 
car, the second defendants had no control over him and 
could not therefore be said to have caused or permitted him 
to drive. And in Goodbarne v. Buck it was held that it was 
not sufficient, in order to make a person liable for permitting 
another person to use a motor van, that he stood by knowing 
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that that other person was putting forward inaccurate state- 
ments in a proposal form to an insurance company in order 
to obtain a policy of insurance covering the motor van against 
third-party risks, which policy the insurance company were 
afterwards held entitled to have set aside. 

Further, it is not necessary in order to be able to permit 
the use of a motor vehicle that the person who is alleged to 
have given such permission is the owner of it, but it is 
sufficient if such person stands in such a relationship to that 
other person as to be in a position to forbid him to use it. 
It is in this connection that a misunderstanding had arisen 
in view of certain observations of MacKinnon, L.J., in 
Goodbarne v. Buck with regard to the class of person who is 
in a position in law to permit any other person to use a 
motor vehicle. He says: “‘ As at present advised, I can sce 
no ground on which any one can be in a position to forbid 
another person to use a motor vehicle except where he is the 
owner of the car. The owner of a car can forbid another 
person to use it or can permit the other to use it.”” These 
observations had been construed by justices as meaning that 
only a person who is the owner of a motor vehicle can in law 
be in a position to forbid or permit another person to use it 
(see, for example, Williamson v. O'Keeffe, supra). In the 
recent case of Lloyd v. Singleton, supra, the justices again 
followed these observations and dismissed a summons under 
the section against the respondent, who was the assistant 
general manager of a certain company. It was alleged that 
the respondent had permitted his brother to use a motor 
vehicle in respect of which there was not in force a policy 
of insurance, since the policy which applied to the motor 
vehicle was in the name of the managing director of the 
company and it only covered the person driving it with his 
permission. It appeared that the respondent used the vehicle 
for his work and drove it with the permission of the managing 
director and was in general charge and control of it and had 
full discretion as to its use, provided that it was being used 
in the company’s business or by the company’s employees, 
and that the brother was not such an employee and had not 
been given any such permission. In allowing the appeal and 
remitting the case to the justices, Lord Goddard, C.J., says 
of these observations ((1953] 2 W.L.R. 279, 280): “‘ The 
justices dismissed the charge because a _ dictum of 
MacKinnon, L.J., in Goodbarne v. Buck was cited to them 
which, it is clear, the lord justice uttered per incuriam. The 
dictum obviously Went further than was necessary, because the 
lord justice was not thinking of the particular circumstances 
which arose here . . . If that had been a reserved judgment 
no doubt either the lord justice or the other members of the 
court would have pointed out that the situation could arise 
which arose here, in which a car was entrusted by the owner 
to a driver who had the care, management and control of the 
car. That person, of course, could permit other people to 
drive and might be entitled to permit certain people to drive, 
but not others.” 

The Lord Chief Justice then went on to give examples of a 
person who, though not being the owner, is in a position to 
permit any person to use a motor vehicle, saying: “I put 
in the course of the argument the illustration of a person, 
owning a car and employing a chauffeur, who left the car, 
as he naturally would, in the care of his chauffeur. If when 
the master was not in the car the chauffeur allowed somebody 
else to drive it, the chauffeur would be permitting the use of it. 
The master would not be, because he would not know that it 
was being used. He would have given no authority to hus 
chauffeur to allow other people to drive; in fact, in the 
ordinary way he would forbid his chauffeur to allow anybody 


























June 6, 1953 THE 


else to drive, but whether he was actually forbidden or not, 
the person who had permitted the driving would be the 
chauffeur. Such a case was not in the lord justice’s mind when 
he uttered the second part of the dictum cited. He had not 
thought, in giving an extemporary judgment, of all the various 
permutations which could arise.’ Similarly, it was held in 
Morris v. Williams, supra, that the appellant, the manager 
and chief clerk of the company, by virtue of the fact that he 
was in a position to forbid any one of the company’s employees 
to use a certain motor van, was in a position to forbid the 
particular employee in question to use it, and therefore he 
was in a position to permit, and did permit, him to use it, 
although at the time it was uninsured. In so deciding Lord 
Goddard, C.J., stated that it was immaterial that the appellant 
had discussed the day’s work with the managing director, and 
that it was after such consultation that he gave the daily 
instructions to the employee, and that the court was not 
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concerned with the question whether the managing director 
could not have been prosecuted also for permitting the use 
of the motor van. 


Absolute liability 

In conclusion it should be borne in mind that it was held 
in Lyons v. May [1948] 2 All E.R. 1062 and Morris v. Williams, 
supra, that, both in relation to the use of a motor vehicle 
and also in relation to the causing or permitting of its use, 
the section imposes an absolute prohibition. The section 
therefore does not require proof of mens rea, and all that has 
to be proved to support a conviction is that the person in 
question used or permitted the use of a motor vehicle 
irrespective of whether he knew or did not know, or whether 
it was present to his mind at the material time, that it was 
uninsured. 


VALUATION OF LIFE INTERESTS FOR 
HOTCHPOT PURPOSES 


A HOTCHPOT clause in the common form provides that no 
beneficiary is to take any part of the fund which may pass in 
default of appointment without bringing into hotchpot and 
accounting for the value of any part of the fund which may 
have been appointed to that beneficiary. The phraseology 
differs from precedent to precedent, but that is the upshot of 
the clause, and in order to work out a provision of this kind 
it is thus necessary to set a value on the beneficiary’s 
appointed interest. Where that is an absolute interest this is 
usually easy enough, but where the interest appointed is a 
life interest and the life interest has to be brought into 
hotchpot after it has ceased, what is the value to be placed 
upon it? Is it the value, actuarially calculated, of the 
interest at its commencement, taking into account its probable 
duration, or is it the actual value, taking into account the 
known fact that it lasted only a given number of years ? 
One would have thought that this problem would have been 
resolved one way or the other years ago, but in fact until the 
recent decision in Re Thomson Settlement Trusts (p. 334, 
ante, and |1953} 2 W.L.R. 978) gave the answer that the 
former of these two methods of calculation is the appropriate 
one, both the authorities and the text-book writers were in a 
state of confusion on the question. 

Thus Jarman (8th ed., p. 1163, but in a passage which has 
remained unaltered since at least the 6th ed.) contains the 
following passage: ‘“‘ Where life and reversionary interests 
have to be brought into hotchpot, as is not infrequently the 
case, it is difficult to say how they should be valued. In 
Eales v. Drake (1875), 1 Ch. D. 217, Jessel, M.R., said that 
their value ‘must be ascertained in the best way you can.’ 
In Re Heathcote {1891} W.N. 10, a case on a settlement, 
Kekewich, J., held that the value of certain life interests, 
which were to be brought into hotchpot, must be calculated 
not by reference to the duration of the interests, but by an 
actuarial valuation of them at the time when they first took 
effect. In Wheeler v. Humphrevs |1898) A.C. 506, the House 
of Lords do not seem to have considered the point, but their 
decision appears to involve the view that actual and not 
actuarial values are to be taken. With great diffidence it is 
submitted that the correct method is that stated above in 
the case of annuities, namely, that you consider the facts 
and contingencies at the time when the life interest or reversion 


NES EEO, 
is to be brought into hotchpot. If you know the actual 
value, because the life interest has ceased, you take that; if 
you do not, you take the actuarial value. This method seems 
fair and does not involve the difficulty that the rights of 
parties may be seriously altered owing to the chance that 


there has been a delay in bringing the amounts into hotchpot. 
But in the light of Wheeler v. Humphreys it is impossible to 
state with any confidence that this view is correct.” 

This passage was approved in Re West 1921) 1 Ch. 533, 


a somewhat difficult case. The fund there stood limited to a 
class (of which G and T were members) as X should appoint, 
and in default of appointment on trust to raise thercout and 
pay the sum of £1,000 cach to G and 7, subject to hotchpot, 
and subject thereto to W absolutely. X appointed the 
entirety of the fund to 7 for life, with remainder to 7’s issue, 
with remainder to G for life, with remainder to G’s issue. 
G died in 1915, and T in 1920, both without issue. The fund 
thus became distributable in default of appointment. It was 
held that, in order to take the £1,000 ljmited to 7, 7's estate 
had to bring into hotchpot the value of the life interest in 
the fund appointed to 7, but that G’s estate was not liable 
to bring anything into hotchpot. The reasons given for this 
decision, as summarised in the headnote to the report of the 
case in the Law Reports, are these: (a) G, being’ given only 
a reversionary life interest, did not ‘“‘ take’’ any appointed 
share in the fund within the meaning of the hotchpot claus« 

and (4) even if G theoretically did ‘“ take ’’ any such share 
on the death of the appointor (when 7’s life interest 


commenced), it was unfair to assess a retrospective actuarial 
value thereon without regard to the actual facts. The head- 
note ends with the statement that “in retrospective actuarial 
calculations of values at a past epoch, the subsequent facts, 
rather than the original probabilities, should so far as possible 
be taken as the data.” 

The first of the grounds of this decision, therefore, was a 
point of construction, the second a point of general principle. 
As to the first, on the face of it there does not seem to be 
anything in this particular hotchpot provision which would 
by itself, and apart from the other reason given, justify the 
decision reached, but the fact that in part, at least, this was 
a decision on construction only may make it possible to 


distinguish it in the future. As to the other reason, this is 
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clearly based on the passage from Jarman which has already 
been quoted, the learned judge stating expressly (/1921 
1 Ch., at p. 542) that in his view the method of calculation 
there indicated was correct. (It is interesting to note that 
the learned editors of Lewin’s Law of Trusts have attributed 
this passage from Jarman to Astbury, 
15th (current) edition, p. 286, where this passage is set out 
verbatim with the prefatory words, “‘ In Re West, Astbury, J., 
said This slip is doubtless due to the fact that 
Astbury, J.’s judgment in Re West also contains a verbatim 
transcription of this passage from Jarman.) 


LB see, e.g., the 


Astbury, J., did not refer in his judgment to the House of 
Lords’ decision in Wheeler v. Humphreys, which, pace the 
editor of Jarman, is not surprising, since that decision does 
not appear to have anything to do with the problem which 
arose in Ke West. In Wheeler v. Humphreys there had been a 
hotchpot, but this took place some years before the event 
which made the application to the court necessary, and as 
far as can be seen, both the hotchpot and the valuation 
inherent therein had thus in that case been completed and 
were part of the ves gest@a. In Re West and in the present 
case, of course, the hotchpot could not be completed until the 
court had indicated the basis on which it was to be carried out. 

In Re Thomson Settlement Trusts a fund was settled by a 
marriage settlement upon trust after the death of the survivor 
of the spouses, upon trust for such of the children or remoter 
issue of the marriage in such shares, etc., as (in the event 
which happened) the survivor should appoint, and in default 
of appointment, and subject to the usual hotchpot provisions, 
in trust for all the children of the marriage in equal shares. 
The wife died in 1899, and the husband in 1933. At the latter’s 
death there were four children surviving, and by his will the 
husband appointed the fund in four equal shares, one such 
share to each of his three daughters, and the fourth such share 
equally among three granddaughters, the children of the 
appointor’s son. In each case the appointment was to the 
beneficiary for life with remainder on trust for the beneficiary’s 
issue. The life interests so conferred upon the appointor’s 
daughter and granddaughters were not valued in 1933, when 
they took effect. In 1953, however, doubts raised 
concerning the validity of the interests appointed after these 
life interests, and it was held that all the interests appointed 
other than these life interests were void (doubtless because 
they infringed the rule against perpetuities). In the mean- 
time, in 1941, one of the appointor’s daughters had died. 
The estate of this daughter thus became entitled, together with 
the appointor’s surviving children, to the share of the fund 
which had been appointed to her and which thus became 
distributable in default of appointment, but before the estate 


were 
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could claim any interest in this share the value of the life 
interest which had been validly appointed to this daughter 
had to be accounted for. It was contended for the estate 
of this daughter that the value of this life interest should 
be assessed not actuarially, on the basis of her expectation of 
life in 1933, but on the basis of the known fact that she had 
enjoyed that interest for eight years only, viz., between 1933 
and 1941, 

This argument was supported by what, it was suggested, 
was the analogous method of valuation of interests adopted 
when an annuity has to abate for lack of assets, a method 
exemplified in many cases ending with Re Bradberry |1943 
Ch. 35. But Roxburgh, J., pointed to an essential differenc: 
between those cases and that before him: in the annuity 
cases the need for a valuation something which 
necessarily had any existence before the valuation was made, 
and its purpose was not to give effect to a disposition, but to 
do justice, as best might be, between beneficiaries when it is 
discovered that the settlor’s benefactions cannot be carried 
out in full, whereas in the present case the valuation was 
required to give effect to the express terms of the gift. The 
learned judge, having considered the cases on the subject 
(none of which, except an Irish decision, exactly covered the 
case before him), held that the proper method of valuation was 
to value the life interest of the deceased daughter actuarially 
on the date when it became effective, in 1933, without regard 
to the actual fact that it had lasted only eight years. 

In reaching this decision the learned judge distinguished 
Re West on the ground, partly, that it was a decision on 
construction on particular facts, and, partly, that in that case 
the life interest never fell into 
construction, the difficulties of the decision in Re West havi 
already been mentioned. On the other point there is, of 
course, a clear distinction on the facts between these two 
cases, but as a matter of principle it seems difficult to find any 
reason why, if facts posterior to the date when the interest 
falls into possession must be disregarded for the purpose ol 
valuing the interest, facts anterior to that date should not also 
be so disregarded. If that is so, Re West loses much of any 
authority that it has as a decision on a point of principk 
but, as I have suggested, the fact that it is primarily a decision 
on construction gives the court an opening, if it is asked to 
express a view on similar facts in the future, to follow 
Re Thomson Settlement Trusts rather than Re West, even in a 
which has to be valued never fell 
into possession at all. The statements of the law in Jarman 
and Lewin respectively referred to above should therefore be 
treated as, at least, of less than universal application, and 
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possession at all. As to 


case where the interest 


perhaps as wholly erroneous. 


NOTICE TO QUIT FARM: CONSENT AND DISCRETION 


Tuose who have been clamouring for the abolition of county 


agricultural executive committees and agricultural land 
tribunals, or at all events for depriving them of their judicial 
functions, may have found R. v. Agricultural Land Tribunal 
for Wales and Monmouth; ex parte Davies 1953 
1 W.L.R. 722; ante, p. 335, pleasant reading; for the 


tribunal named, respondents to a motion for an order of 


certiorari, were held to have made three mistakes when 
consenting, under the Agricultural Holdings Act, 1948, 


s. 24 (1), to the operation of a landlord’s notice to quit a farm 
tenanted by the applicant. 


The applicant’s landlord owned, jointly with his father, 
another farm ; shortage of labour, coupled with the age of the 
father, were among the considerations which, he said and 
established, made it difficult for them to run that farm effi- 
ciently. He had negotiated with the applicant for a surrender 
of the tenancy of the farm let to him, and contended that the 
applicant had at one time actually agreed to give up possession 
in consideration of a payment of £500. 

The usual counter-notice was given to the notice to quit 
and the landlord sought the of the Minister by an 
application to the county agricultural executive committee, 


consent 
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which refused it. 
tribunal. 

The Agricultural Holdings Act, 1948, s. 24 (1), is content to 
say that when a notice to quit is served by a landlord and the 
tenant serves a valid counter-notice the notice to quit shall, 
subject to subs. (2) (which sets out circumstances in which 
no counter-notice is valid, immaterial for present purposes), 
not have effect unless the Minister consents to the operation 
thereof. It is the next section which qualifies the right to 
onsent to the operation, and its modus operandi is, perhaps, 
, little bewildering. Section 25 (1) says: ‘‘ Without 
rejudice to the discretion of the Minister in a case falling 
vithin para. (a) to para. (e) of this subsection the Minister 
shall withhold his consent under the last foregoing section to 
ithe operation of a notice to quit an agricultural holding or 
part of an agricultural holding unless he is satisfied (a) ...’’ ; 
ind the paragraphs (a) to (e), which I will come to presently, 
set out various sets of circumstances. 

At this stage it will be convenient to mention one of the 
three mistakes made by the respondent tribunal. When 
expressing their consent they purported to exercise their 
liscretion in favour of the landlord. ‘‘ Possession, having 
regard to all the circumstances, ought to be given to the present 
owner ’’ was how they put it. The opening words of the sub- 
section may be a trifle misleading, and Goddard, L.C. J.’s exposi- 
tion, showing that the discretion mentioned can be exercised 
only in favour of the tenant, is the more welcome. “ ... Before 
giving his consent under s. 24 (1) . . . the Minister must be 
satisfied that the case falls within para. (a) to para. (e) of 
s. 25 (1), but, even if the case does fall within one of those 
paragraphs, he is given a discretion to withhold his consent. 
In other words, even if the Minister finds certain facts, 
eg., bad farming on the part of the tenant, which would 
entitle him to give his consent to the operation of the notice, 
he may, in the exercise of his discretion, determine not to do 
0. He has not got a discretion to give his consent 
f none of the circumstances set out in para. (a) to para. (e) 
Riot, 

rhe learned Lord Chief Justice’s reference to “‘ bad farming 
1 the part of the tenant ’’ was no doubt meant to allude to 
ira. (a) of s. 25 (1), though normally a landlord whose 
nant farmed badly would proceed by giving a notice 
irporting to invoke one of the grounds in s. 24 (2). The 
iragraph in question runs: “ (a) that the carrying out of 
ie purpose for which the landlord proposes to terminate 
ie tenancy is desirable in the interests of efficient farming, 
hether as respects good estate management or good 
isbandry or otherwise ’’; the “‘ good husbandry ”’ possible 
actor shows, indeed, that bad farming can be a consideration 


He was then successful in his appeal to the 


EBB AND FLOW 
HE first requisite for a litigant is obstinacy or, if you 
refer a word with more complimentary associations, tenacity. 
he person who, in the face of all the obvious disadvantages, 
prepared to quarrel in public and seek the arbitration of 
‘rangers, rather than split the difference with his adversary 
hom he knows, can but rarely have a very strong claim to be 
cepted as a conciliatory character. So if the rules of litiga- 
im appear unnaturally complex to the layman, it is not reallv 
the fault of the lawyers. Those rules are only the machinery 
vented for bringing two irritated and suspicious parties to the 
int and keeping them there. From writ to judgment, they 
te apt to be (if they will excuse the analogy) as hard to get to 
market as the Irishman’s pig. It is not, therefore, surprising 
that this rather difficult class should be equally ready to 
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in cases governed by s. 24 (1). In the case before the court, 
however, the tribunal had not found that the holding which 


was the subject-matter of the notice was being badly farmed ; 
at least, their findings say that the method was not in dispute, 
a somewhat slipshod way of expressing a determination that 
the method was sound and was observed. The argument 
advanced, however, may have stressed the “‘ or otherwise,” 
for it amounted to this: the landlord and his father could not 
efficiently run the other farm, and therefore resumption of 
possession of the applicant’s farm was desirable in the interests 
of efficient farming. The Divisional Court had no hesitation 
in interpreting the provision as entitling the Minister to 
consider only the efficient farming of the holding to which the 
notice to quit relates. ‘“‘ They thought that, if the landlord 
could not farm efficiently the land which was in his own 
occupation, the tenant, who was farming efficiently, could 
be required to vacate his holding. This is contrary to the 
intention and to the proper construction of s. 25 (1) (a) ”’ 
(Goddard, L.C.J.). 

The other mistake was to take into account the negotiations 
for a surrender. ‘‘ That the {landlord’s| version regarding 
the tenant’s decision or agreement to relinquish the tenancy 
in consideration of the sum of £500 by way of compensation 
is accepted.” This, it was held, was not relevant to the 
question whether or not the Minister should consent to the 
operation of the notice. The court observed that, if there 
were an independent agreement between the parties, an 
Indeed, if 
there were such an agreement duly evidenced, the landlord 
of an agricultural holding would not be confronted with the 
difficulties which face the landlord of a_ rent-controlled 
dwelling-house : the definition of “ termination ”’ in s. 94 (1) 
as ‘‘ the cesser of the contract of tenancy by reason of effluxion 
of time or from any other cause’’ would cover surrender 
(and, incidentally, ensure that the £500 might not be the end 
of the matter as regards compensation). It may well be 
that the bargain found to have been struck was really taken 
into consideration by the tribunal as support for their ill 
“ discretion,’’ especially as the 


action could perhaps be brought to enforce it. 


founded decision to exercise 
facts of the case also show that the landlord had missed one 
possible opportunity of making a case by acquiring his father’s 
interest : like the other farm, the one tenanted had originally 
been jointly owned. But for the fact that the reversion had 
been transferred to the son, he would have been able to try 
to establish “greater hardship’’ under para. (d), which 
operates when the tenancy was created before 6th August, 
1947 (as was the case), and the same person was landlord at 
the beginning of that day as at the time when the notice to 


quit was given (which was not the case). R. B. 


HERE AND THERE 


complain of the law’s delays and the law’s promptitude. 
Diligent students of the general press and the legal periodicals 
will notice a regular rhythmic alternation between the two 
grounds of grievance. Always when there is a piling up of 
cases in the lists a note of alarm is sounded, as if the days of 
Jarndyce v. Jarndyce had returned, but there is really no 
more cause for alarm than in a traffic jam in Chancery Lane. 
There are special causes: the causes are coped with; the 
traffic sorts itself out and goes on its way. So with the lists, 
they ebb and flow, and even the highest tide will run out at 
last. Not very long ago the Queen’s Bench Division, with 
over 1,200 long non-jury cases and over 300 short ones 
awaiting hearing, showed an increase of nearly half over the 
number listed at the corresponding period last year, and this 
though a mighty effort in up to a dozen courts to diminish 
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the arrears had involved sittings in every room at the Law 
Courts convertible into a tribunal of sorts, so that, in the words 
of one of the judges, “‘ justice was being administered from 
the attic to the basement.’’ Well, the past Easter Term 
has seen a very effective clearance of the arrears. On one 
day there were as many as sixteen judges hard at it, and in 
the end (as always happens) there was not enough work to 
go round. And towards the end of the Term (as always 
happens when the lists are crumbling) there was a panic 
rush of last-minute applications to postpone the cases which 
had suddenly leapt to the head of the “ warned ”’ list. Most 
of them met with judicial discountenance and refusal. “ It is 
not satisfactory,’’ said Hallett, J., “‘ that, after people have 
asked for extra judges and got them, cases should be stood 
over in the lists at a late hour.”’ 
LITTLE FOR LAWYERS 

BETWEEN the writing and the printing of this Her Majesty's 
Coronation will have been solemnised. In the ceremonies 
of that day the lawyers have curiously little part, save for 
the Lord Chancellor, whose réle as one of the high officers of 
state ranks him with the Archbishop of Canterbury, the Lord 
Great Chamberlain, the Lord High Constable and the Earl 
Marshal. If the present Speaker of the House of Commons 
is a distinguished lawyer, that isa happy accident. He rides to 
the Abbey in his great gilt seventeenth-century coach with an 
escort of one Life Guard. In the great refurbishment of this 
painted monster, with its rather seasick-making motion, 
the Speaker’s coat of arms was painted on the panels. his 
Viking ship crest and the white sea birds on his shield recalling 
his Norse and Highland origins. The superimposition of the 
Speaker’s golden mace posed a heraldic problem, for the 
“bend ”’ (or diagonal band) on which it was to go was “ argent”’, 
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but a metal must never be placed upon a metal. The problem 
was solved by turning the silver ‘‘ bend’’ to ermine, a fur 
on which the mace “or’’ could repose in unchallenged 
heraldic harmony. One thing the lawyers have been spared 
by their relative obscurity in the day’s splendours. They hav 
not been obliged, like some of the participants in the procession 
(such as Admirals and even the now mechanised ‘‘ Mounties” 
to brush up their horsemanship, with painful hours at and 
after riding school. Despite the enthusiastic membership oj 
the Pegasus Club, a study of the Law List suggests that mor 
occupants of the Bench would feel at home with their feet on 
the solid turf of the golf course than in the precarious perch 
of the stirrups. Even in a riding time, the venerable sages 
of the law did not always sit as firm in the saddle as on the 
Bench. You remember how Serjeant Glynne, who had been 
Cromwell's Chief Justice, provided a little comic relief in 
Charles II’s Coronation procession by getting himself 
thrown. Wrote Pepys: “I have not heard of any mischance 
to anybody but only to Serjeant Glynne whose horse fell upon 
him yesterday and is like to kill him, which people do please 
themselves to see how just God is to punish the rogue at such 
a time as this.’’ But he lived another five years. 

CROWN AND DIGNITY 
OnE story of the Crown in deep, if not dark, Africa. A 
magistrate on vacation from Rhodesia tells me of an inter 
preter who, finding himself required to translate to an accused 
the phrase “‘. . . against the peace of our Sovereign Lord the 
King, his Crown and dignity,’’ found its nearest equivalent 
in the local tongue to be: “... did not say ‘ mutende’ to 
the Big Bwana’s Hat.” (‘‘ Mutende’’ is the conventional 
word of respectful greeting in those parts.) 

RICHARD Rot 


NOTES OF CASES 


The Notes of Cases 1n this issue ave published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weckly Law Reports. 
COURT OF APPEAL 

APPLICATION FOR COMPULSORY LICENCE : 

INTERNATIONAL CONVENTION 


ex parte 


PATENT : 
APPLICABILITY OF 
R. v. Comptroller-General of Patents and Designs ; 
Parke, Davis & Co. 
Singleton, Jenkins and Morris, L.J J 12th April, 1953 
Appeal from the Divisional Court ({1953) 2 W.L.R. 760; 
ante, p. 248). 

The appellants had filed patent specifications in the United 
States and I:ngland, pursuant to the International Convention 
for the Protection of Industrial Property ; these related to the 
synthesis of a new medicinal preparation. The British 
specifications were dated between Ist August, 1951, and 
20th May, 1952. British Drug Houses, Ltd., applied to the 
Comptroller under s. 41 (1) of the Patents Act, 1949, for the 
grant of compulsory licences under the patents, which the 
Comptroller granted. The patentees then moved the Divisional 
Court for prohibition requiring the Comptroller to refrain from 
considering the application, on the ground that his powers under 
s. 41 (1) were fettered by s. 45 (3), which applied the provisions 
of art. 5a of the convention to s. 41 (1), so that he had no 
jurisdiction to entertain the application within three years of 
the date of the patent. By s. 41 (1): where a patent is in 
force in respect of—(a) a substance capable of being used as 
food or medicine; or (6) a process for producing such a substance 

the Comptroller shall, on application made to him by any 
person interested, order the grant to the applicant of a licence 

unless it appears to him that there are good reasons for 
refusing the application.”” By s. 45 (3): ‘‘ No order shall be 
made in pursuance of any application under ss. 37 to 42 of this 
Act which would be at variance with any . convention ' 
By art. 5a: “ (2) . each of the countries of the Union shall 
have the right to take the necessary legislative measures to prevent 
the abuses which might result from the exercise of the exclusive 
rights conferred by the patent, for example, failure to work 
(4) In any case, an application for the grant of a compulsory 


Where possible the appropriate page reference is given at the end of the note. 


licence may not be made before the expiration of three years 
from the date of the issue of the patent, and this licence may 
only be granted if the patentee is unable to justify himself by 
legitimate reasons ...’’ The court refused the order. The 
patentees appealed. 

SINGLETON, L.J., said that the specific provisions regarding 
patents for food and drug substances had been law for some time 
before the convention was made and must have been known to 
the delegates. The language of s. 41 indicated that the 
Comptroller should have the widest powers possible and that he 
should secure that food and medicine should be available to the 
public at the lowest prices consistent with reasonable remunera- 
tion to the patentees. Article 5a of the convention provided that 
a patentee could “ justify himself by legitimate reasons "’ against 
the grant of a compulsory licence ; that pointed to the conclusion 
that the convention was dealing with an abuse of monopoly, 
as now dealt with by s. 37 of the Act of 1949, In an application 
under s. 41 the patentee had nothing to justify. The reasoning 
and decision of the court below were correct. 

Jenkins and Morris, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: D. N. Pritt, Q.C., K. E. Shelley, Q.C., and 
G. T. Aldous (Tackley, Fall & Read); Sir Hartley Shawecross 
Q.C., and J. P. Graham, Q.C. (Bristows, Cooke & Carpmael 
Sir Lionel Heald, A.-G., and P. Stuart Bevan (Solicitor, Board of 


Trade). 
[3 W.L.P. 40 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law] 
INCOME TAX: WHETHER COST OF ANTI- 
NATIONALISATION CAMPAIGN A TRADING EXPENSE 
Morgan (Inspector of Taxes) v. Tate & Lyle, Ltd. 
Singleton, Jenkins and Hodson, L.JJ. 6th May, 1953 
Appeal from Harman, J. (ave, p. 48). 

The company, Tate & Lyle, Ltd., who were engaged in sugat 
refining and refined more than half the sugar refined in the 
United Kingdom, incurred expense of over £15,000 in a propa- 
ganda campaign to oppose the anticipated nationalisation of the 











-~ =< ah 2 eee eee eee 2 Oe 


a -. ox a whee 


te) 


Vi 
w 


lem 
fur 
nged 
ared 
have 
SI10F 
1s ”” 
and 
Pp ol 
nore 
t on 
erch 
Ages 
the 
een 
f in 
iself 
ince 
pon 
pase 


uch 


A 
ter 
ised 
the 
lent 
ie 


nal 


ing 
me 
to 
the 
he 
the 


ar 
he 
a- 














June 6, 1953 THE 


industry. For the purposes of the company’s assessment to 
income tax, the company sought to deduct that amount as being 
a trading expense. The Commissioners for the General Purposes 
of the Income Tax Acts for the City of London (and on appeal 
by case stated, Harman, J.) found for the company, but the 
inspector of taxes appealed. 

SINGLETON, L.J., in a dissenting judgment, said that the 
expenditure was not deductible, for it was not wholly and 
exclusively for the purposes of the trade; it was not directed 
to maintaining the profit-earning capacity of the business, which 
would have presumably continued intact even if nationalised, but 
it was partly, at any rate on the facts as found, for the extraneous 
purpose of maintaining the stockholders’ control of the business 
and preventing a change of ownership by Government acquisition 
of the profits and assets of the company. 

JENKINS, L.J., said that the expenditure was a proper debit 
item, for it was wholly and exclusively laid out for the purposes 
of the company’s trade within the meaning of r. 3 (a) of the rules 
applicable to Cases I and II of Sched. D to the Income Tax 
Act, 1918. Ona review of the authorities, particularly Usher’s 
Wiltshive Brewery v. Bruce {1915) A.C. 433; Union Cold Storage 
Co., Ltd. v. Jones (1923), 8 T.C. 725, and British Insulated and 
Helsby Cables, Ltd. v. Atherton [1926| A.C. 205, and Strong & Co. 
if Romsey, Ltd. v. Woodifield {1906} A.C. 448, the following 
principles emerged : (1) to be deductible by virtue of this rule an 
expense had to be incurred wholly and exclusively for the 
purpose of enabling the trader concerned to carry on and earn 
profits in the trade; but (2) though the expenditure had to be 
for the purpose of earning the profits, it need not be directly 
productive of profit. (3) Payments made to preserve the earning 
capacity by safeguarding assets or goodwill, or to protect the 
trader from being deprived of means of carrying on, might be a 
trading expense within the rule, but such expenditure was to be 
distinguished from payments made out of profits when earned to 
prevent the transfer of ownership of the right to receive through 
the trader the profits when earned. On the facts as found, the 
expense in this case was incurred because of a genuine belief 
that nationalisation which would involve the loss to the company 
of its assets and business was imminent. That was a trading 


purpose. Ward & Co., Ltd. v. New Zealand Commissioner of 
Taxes [1923) A.C. 145; 39 T.L.R. 90 was distinguishable. 


Hopson, L.J., agreed. Appeal dismissed. Leave to appeal 
to the House of Lords. 
APPEAKANCES : Siy Reginald Manningham-Buller, Q.C., S.-G., 


and Sir Reginald Hills (Solicitor of Inland Revenue) ; J. Millard 


Tucker, Q.C., Roy Borneman, Q.C., and Desmond Miller 
(Pennefather & Co.). 
{Reported by Miss E. DANGERFIELD, Barrister-at-Law] [3 W.L.R. 1 


CUSTODY OF ILLEGITIMATE CHILD 
Packer v. Packer 
Denning L.JJ. 11th May, 1953 


Appeal from orders of Judge Richardson sitting as a special 
commissioner at Newcastle-upon-Tyne. 


DIVORCE : 


and Morris, 


A child was born to the appellant in February, 1944; the 
father was then married to another woman. The parents were 
married in July, 1945, shortly after the dissolution of the father’s 
marriage. On 9th January, 1952, the second marriage was 
dissolved on the ground that the father had deserted the mother. 
Application was made to the court for maintenance and custody 
of the child and also for maintenance of the wife. Judge 
Richardson held on the authority of Harrison v. Harrison [1951 
P. 476 that the court had no jurisdiction in respect of the child 
and dismissed the mother’s appeal from the registrar granting 
her 7s. a week maintenance. Cur. adv. vult. 

DENNING, L.J., said that he could see no reason for confining 
the provisions of s. 26 of the Matrimonial Causes Act, 1950, to 
children born in lawful wedlock or legitimated by subsequent 
marriage. Langworthy v. Langworthy (1886), 11 P.D. 85, showed 
that the court could make provision for the children of incestuous 
or bigamous or invalid marriages, although those children were 
clearly illegitimate. Once the word ‘“children’’ was _ inter- 
preted so as to include illegitimate children, the jurisdiction of 
the court depended upon the existence of ‘ proceedings for 
divorce or nullity.’ Upon an application relating to “ children,”’ 
legitimate or illegitimate, the marriage of whose parents was 
the subject of the proceedings, it was clear from the section 
that the test of jurisdiction was parenthood, not legitimacy. 
Such a construction was consistent with good sense and with 
the express power given by the section to make provision for 
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the illegitimate children of void marriages. Referring to the 
contention that an order for custody in such circumstances as 
the present might prejudice the child, since it would amount to 
a finding of illegitimacy, his lordship said that an order for 
custody was an order in personam between the two parties to 
the proceedings and did not operate in vem so as to affect the 
child’s status. He (his lordship) would allow the appeal 
Morris, L.J., said that the prima facie meaning of the word 
children ”’ in a statute was that of legitimate children unless 
a wider meaning was more consonant with the object of the 
statute. The wording of s. 26 (1) was not intended to confer a 
wider meaning to the word, but referred only to the express 
power given to the court by the section in respect of void marriages 
Although it might well be convenient on a decree of divorce 
to make orders in respect of illegitimate children such as the 
present, considerations of convenience were for the Legislature ; 
the question for the court was one of construction. He found 
himself in agreement with the decision of Barnard, J., in Harrison 
v. Harrison [1951] P. 476 and would dismiss the appeal 

DENNING, L.J., said that as the court was equally divided 
the appeal would be dismissed. Appeal dismissed. Leave to 
appeal to the House of Lords 

APPEARANCES: W. Latev, O.C., and John B. Gardner (J. A. H 
Powell, The Law Society Divorce Department, for /. MW. Gregory- 
Jones, The Law Society Divorce Department, Newcastle-upon 
Tyne); N. PR. Blaker (Helder, Roberts, Giles & Co., for Hodding, 
Jackson & Co., Salisbury). 


(Reported by Jonn B. Garpner, Esq., Barrister-at-Law 


[3 W.L.R. 33 


CHANCERY DIVISION 
RAILWAY WAGONS VESTED IN TRANSPORT 
COMMISSION : COMPENSATION : BALANCING CHARGE 
John Hudson & Co., Ltd. v. Kirkness (Inspector of Taxes) 
Upjohn, J. 29th April, 1953 
Case stated. 
The Income Tax Act, 1945, provides by s. 17 (1) that, where 
plant or machinery has been depreciated and appropriate income 


tax allowances have been made, and it is later ‘‘ sold “a 
balancing allowance ’ or ‘ a balancing charge’ shall . be made 
to, or on,’’ the owner. By subs. (3): “If the sale 


moneys exceed the amount’ of the value as so depreciated, 
the excess is subject to a ‘‘ balancing charge.’’ The Transport 
Act, 1947, provides by s. 29 for the compulsory vesting of railway 
wagons in the Transport Commission. By s. 30 (1): ‘‘ Where 

the property in any wagon vests in the Commission, the 
Commission shall pay as compensation in respect thereof 
an amount determined, by reference to the type of wagon and 
the year in which it was built, in accordance with the table set 
out in Sched. VI to this Act ” The taxpayers had owned 
a number of railway wagons which vested in the Commission 
under s. 29. The compensation money received exceeded the 
depreciated value as allowed by the Revenue, who claimed a 
balancing charge under s. 17. The Special Commissioners held 
in favour of the Crown. The taxpayers appealed. 

UPJOHN, J., said that the sole point was whether the transfer 
of the wagons to the Commission was a “ sale ’’ for the purposes 
of s. 17 (1). It was stated in ‘‘ Benjamin on Sale ”’ that a sale 
of personal property required parties competent to contract 
and mutual assent. The Crown contended that it was sufficient 
to constitute a sale that there should be a transfer of property 
and payment of a price; but at common law there could be 
no sale without a bargain; at common law the transfer of the 
wagons had not been a “ sale.’”’ The Crown further contended 
that there had been a compulsory purchase, which connoted a 
compulsory sale. Powers of compulsory purchase existed in 
various Acts, which provided that the price, if not agreed, should 
be fixed by a jury or arbitrators. There was an example in 
s. 8 of the Transport Act itself. The matter was one of con 
struction of the Act. In s. 29 there was a vesting; by s. 30 
compensation, not a price, was to be paid, the compensation being 
a fixed sum according to the age and type of wagon, with no 
relation to the wagon’s real worth. That could not properly 
be described as a compulsory purchase, it was a compulsory 
acquisition ; no “sale’”’ ever took place and no question of a 
balancing charge arose. Appeal allowed. 

APPFARANCES: F. Grant, Q.C., J. Senter, O.C., and A 
(Willis & Willis, for Taynton & Son, Gloucester) ; C. King 
and Siy R. P. Hills (Solicitor of Inland Revenue). 

Reported by F. R. Dymonp, Esq., Barrister-at-Law}) 
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PREFERENCE SHARES REDEEMED AT 
A PREMIUM 
Inland Revenue Commissioners v. Universal Grinding 
Wheel Co., Ltd. 


Upjohn, J. 7th May, 1953 


PROFITS TAX: 


Case stated. 

The Crown appealed from a decision of the Commissioners for 
the Special Purposes of the Income Tax Acts, who had discharged 
an assessment to profits tax on the respondent company in 
respect of 7s. premium paid on each £1 preference share redeemed 
by the company. By the articles of association of the company 
provision was made in accordance with powers given by s. 46 
of the Companies Act, 1929, for the redemption of the /1 
preference shares at the price of the nominal amount of the share 
plus a premium of 7s. per share. In 1947 the company redeemed 
those preference shares, the redemption being carried out in 
part by an issue of new capital and in part out of profits available 
for dividend. In particular, the premium of 7s. was paid out 
of such profits, as required by s. 46 of the Companies Act and by 
the company’s articles of association. Section 36 of the Finance 
Act, 1947, defines the meaning of a “ distribution ’”’ for the 
purpose of profits tax, and the proviso to that section states 
“Provided that no sum applied in reducing the share 
capital of the person carrying on the trade or business shall be 
treated as a distribution.” 

Upjoun, J., said that the Commissioners had held that the 
redemption of the preference shares was simply a way of reducing 
the capital of the company, and that the company had applied 
27s. per share in reducing the share capital of the company 
within the meaning of the proviso to s. 36 (1). He would disregard 
any supposed scheme of taxation in the Act and pose the question, 
what sum had been applied in reducing the share capital of the 
company ? Ought one, as the Crown said, to explore the applica- 
tion of this sum of 27s. per share into the company’s balance 
sheet, and find that 20s. went to reduce the capital and 7s. to 
reduce the profit and loss account ? Or ought one to treat this as 
one transaction and say that in order to get rid of these shares, 
and thereby reduce the capital by that amount, the company 
were compelled by their articles to apply the 27s. per share ? 
A company might reduce its capital in many ways, and one way 
was by redeeming its preference shares if so authorised by its 
articles. To reduce the capital by that method the company was 
bound by its articles to apply 27s. for every £1 nominal of capital 
reduced. On the whole, although not without some hesitation, 
he thought that the Special Commissioners were right, and the 
appeal would be dismissed. Appeal dismissed. 

APPEARANCES : Montgomery White, 0.C., J. H. Stamp and 
Siry Reginald Hills (Solicitor of Inland Revenue) ; Frederick Grant, 
Q.C., and Gordon Richardson (Linklaters & Paines). 

[3 W.L.R. 29 


Reported by Mrs. Irene G. R. Moses, Barrister-at-Law 


SURVEY OF 


HOUSE OF COMMONS 


PROGRESS OF BILLS 

Read First Time : 

National Insurance (Industrial Injuries) (No. 2) Bill [H.C.] 

22nd May. 

To make further provision with respect to the system of 
insurance established by the National Insurance (Industrial 
Injuries) Act, 1946, and to extend the class of persons to whom 
certain benefits may be paid under s. 82 of that Act and the 
benefits under that Act which may be so paid. 


STATUTORY INSTRUMENTS 


Draft Agriculture (Ploughing Grants) (Scotland) Scheme, 1953. 
5d. 

Agriculture (Poisonous Substances) (Amendment) 
1953. (S.I. 1953 No. 849.) 

Coal Industry (Superannuation Scheme) (Winding up, No. 5) 
Regulations, 1953. (S.I. 1953 No. 845.) 6d. 

Draft Coal Mines (Miscellaneous) General Regulations, 1953. 
County Council of the County of Sutherland (Loch Muidhe) 
Water Order, 1953. (S.I1. 1953 No. 834 (S. 74).) 5d. 
Food Standards (Ice-Cream) Order, 1953. (S.I. 1953 No 
London-Norwich Trunk Road (Larlingford Bridge Diversion) 

Order, 1953. (S.I. 1953 No. 825.) 
National Insurance (Additional Days of Unemployment Benefit) 
Regulations, 1953. (S.I. 1953 No. 848.) 6d. 


Regulations, 
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QUEEN'S BENCH DIVISION 
INTERNATIONAL LAW: CONTRACT GOVERNED By 
FOREIGN LAW: LAW APPLICABLE TO 
REMOTENESS OF DAMAGE 
J. D’Almaida Aruajo, Lda. v. Sir Frederick Becker & Co., Ltd. 


Pilcher, J. 12th May, 1953 

Action 

rhe plaintiffs, merchants in Lisbon, sold to the defendants 
merchants in London, 500 tons of palm oil, on payment by open 
irrecoverable credit to be opened in Lisbon on 24th March, 1947 
Similar contracts on similar terms of payment had been made by 
the plaintiffs as buyers and the defendants as sellers. The 
defendants’ buyer failed to put them in funds, with the result 
that the defendants and plaintiffs successively defaulted in pay- 
ment to their respective sellers, and the plaintiffs had to pay 
£3,500 indemnity to their sellers. They brought an action 
claiming (1) £1,000 for loss of profit, and (2) £3,500 consequential 
damages 

PILcHER, J., said that it was common ground that the 
substantive contract of sale was governed by Portuguese law, 
but, as to damages, the plaintiffs said that the question should be 
governed by Portuguese law, while the defendants said that 
procedural or remedial questions, such as damages, should be 
decided by the lex fori. Under English law it was clear that the 
£3,500, not being foreseeable by the defendants, would be 
irrecoverable. The question was, what law was applicable ? A 
consideration of Dicey’s Conflict of Laws, 6th ed., at pp. 649-050 
and 862, and of Cheshire’s International Law, 4th ed., at p. 659 
indicated the view that questions of remoteness of damage should 
be governed by the proper law of the contract ; whereas the 
quantification of damages should be governed by the lex foi 
Upon consideration of that view, and of the judgment of thi 
Supreme Court of Canada in Livesley v. Horst Co. {1924} S.C.R 
(Can.) 605, the question whether the plaintiffs were entitled to 
claim the sum of £3,500 was one of remoteness, and fell to be 
decided by Portuguese law. ©n consideration of the Portuguese 
law applicable, and of the facts, it appeared that the plaintifis had 
failed to take the proper steps required by Portuguese law to 
minimise the damage arising from the defendants’ breach of 
contract, and that they were entitled to judgment for the sum of 
10s. only. There would be judgment for that sum with costs 
up to the time of payment-in by the defendants of £5; thereafter 
the defendants would have three-quarters of their costs 

Judgment accordingly. 
Shaw (Stoneham 
Scarman (H. B 


, and f. 
OxX., and 2. %G. 


APPEARANCES: A. A. Mocatia, O.( 
and Sons); H. J. Phillimore, 
Nisbet & Co.). 


Reported by F. R. Dymonp, Esq., Barrister-at-Law) 


THE WEEK 


Divisions 


[3 W.L.R. 57 


Petty Sessional (Dorset) Order, 1953. (S.I. 1953 
No. 858.) 6d. 

Petty Sessional Divisions (Hampshire) Order, 1953. 
No. 857.) 5d. 

Rice (Revocation) Order, 1953. (5.1. 1953 No. 829.) 

Shrewsbury Water Order, 1953. (5.1. 1953 No. 851.) 

Stopping up of Highways (Hertfordshire) (No. 2) Order, 1953 
(S.1. 1953 No. 843.) 

Stopping up of Highways (Leeds) (No. 1) Order, 1953. (S.1 1953 


No. 842.) 


(S.1. 1953 


Stopping up of Highways (Lincolnshire—Parts of Lindsey 
(No. 1) Order, 1953. (S.1. 1953 No. 841.) 

Stopping up of Highways (Oxfordshire) (No. 2) Order, 1953 
(S.[. 1953 No. 544.) 

Stopping up of Highways (Plymouth) (No. 2) Order, 1953 
(S.1. 1953 No. 840.) 

Stopping up of Highways (Sheffield) (No. 3) Order, 1953 


(S.I. 1953 No. 839.) 
Stopping up of Highways (West Suffolk) (No. 1) Order, 1953 
(S.I. 1953 No. 838.) 
Transferred Undertakings 
(Amendment) Regulations, 1953. (S.I 
Wild Birds Protection (Salop) Order, 1953. 
Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4 he price in each case, unless 
otherwise stated, is 4d., post free 


(Compensation to Employees 
1953 No. 846.) 
(S.I. 1953 No. 859.) 
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POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, 
any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. 
to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name j 


Rent Tribunal—-JURISDICTION WHERE OCCUPATION IS 
RENT-FREI 
Q. A person, since deceased, bought a house in England 


and furnished it) which his daughter, who is married, has 
occupied rent-free for upwards of thirteen vears. The daughter 
has been in continuous occupation and it is understood has paid 
for repairs, rates and Sched. A tax, but has paid nothing in the 
nature of rent to her father. The father has now died and the 
personal representatives desire to sell the property either to the 
daughter or to some other buyer. No notice to quit has been 
served as the grant has not yet been obtained. The daughter 
has applied to the local rent tribunal for consideration of the 
rent under the Furnished Houses (Rent Control) Act, 1946. 
Section 2 of that Act refers to ‘‘ a contract . In consideration of 
arent which includes payment for use of furniture or for services.”’ 
Has the tribunal jurisdiction to consider such an application, 
and if so can they make any order varying “ the rent,’’ and will 
the provisions of the Act as to notice to quit be applicable ? 
There is no written agreement. 

1. In our opinion the rent tribunal has no jurisdiction as there 
is norent; nor should an ordinary notice to quit be served, 
though a demand for possession within a reasonable time should 
The facts are sufficiently similar to those of recent 
authorities, such as /:vvington v. Errington |1952° 1 K.B. 290 
(C.A.) and Cobb v. Lane (1952) 1 T.L.R. 1037; 96 Sor. J. 295 
C.A.) (and see Facchini v. Bryson (1952), 96 SOL. He Se (Gey) 
to warrant the proposition that the daughter has enjoyed per 
missive occupation as a mere the facts negativing 
an intention to create a tenancy, or the grant of a right to occupy, 


be made. 


licensee, 


etc., in consideration of a rent. The daughter will, indeed, 
have had difficulty in specifying the “ rent ’’ to be considered. 
Mortgage—EXERCISE OF POWER OF SALE —-APPORTIONMENT 


OF RENT-CHARGE ON SALE OF PART OF LAND 


Q. We act for a purchaser of a dwelling-house which is one of 
six dwelling-houses which are subject to a perpetual yearly 
rent-charge of 430. The rent-charge is to be apportioned, a 
yearly rer< or sum of 45 to be payable in respect of the property 
to be conveyed, and the residue to be payable in respect of the 
other five dwelling-houses. The six dwelling-houses are charged 
by way of legal mortgage and our client is purchasing from the 
mortgagees who intend to sell as mortgagees. We have objected 
that the mortgagees cannot confer on the purchaser the usual 
charges, powers and remedies by way of indemnity referred to 
ins. 190 (1) and (2) of the Law of Property Act, 1925, over the 
property to be retained so as to be binding on the mortgagor 
after the mortgage has been discharged. See [Easton on 
Rent-charges, 2nd ed., pp. 89 and 90. The solicitors for the 
mortgagee-vendors express the view that they must have a power 
of sale which can only be exercised by apportioning the rent, 
and the mortgagor will on repayment of the mortgage become 
entitled to the retained property subject to the charges, powers 
and remedies conferred by the mortgagees in the conveyance 
to our client. Any other view than this would appear to prevent 
the mortgagee from exercising his power of sale. It is not 
known whether the mortgagor would be willing to join in the 
conveyance to our client, and it can be assumed that the rent 
charge owner would not be willing to apportion the rent-charge 
legally. Lqually, an application to the Minister of Agriculture 
for a statutory apportionment would involve expense of time 
and money out of all relation to the size of the transaction. 
Is our objection valid, and if so is there any satisfactory method 
of overcoming it ? 

A. With great respect to the authority of the learned editor 
of Easton, we are inclined to take a different view from that which 


At the March, 1953, examination for Honours of candidates for 
admission on the Roll of Solicitors of the Supreme Court, the 
examination committee recommended the following as_ being 
entitled to Honorary Distinction: First CLAss and THE CLEMENT'S 
Inn Prize (value £40): Mr. J. G. Fleming, B.A. Cantab.; SeEconpD 
CLass: Messrs. L. H. Chapman, B.A. Cantab., J. R. Davison, 
D. H. T. Day, B.A., LL.B. Cantab., A. K. Hill, M.A. Oxon, 
W. D. James, LL.B. London, L. Oldman, LL.B. London, J. A. 


on the understanding that neither the Proprietors nor the Editor, nor 
All questions must be tvpewritten (in duplicate), addressed 
uddressed envelope. 





and address of the subscriber, and a stamped, 


he expresses in the passage cited. Admittedly, the declaration 
in s. 191 (5) of the Law of Property Act, 1925, that, inter alios, 
mortgagees have power and are deemed always to have had powet 
to confer rights and powers similar to those stated in the section 
1S prefaced by the condition that the power 1s to operate only 
so far as the rights could have been conferred by the conveyance 
whereby the rent or any part thereof is expressed to be charged 
oy apportioned. In Ikaston the words “ charged or ’’ are omitted 
and we do not follow the reference to s. 85 or the difficulty 
the learned editor says might arise in the event of the mortgagor 
redeeming, as the conveyance which charged or apportioned the 
rent-charge would not be the mortgage but the conveyance to the 
Quite apart from this 
the Law of Property Act, 1925, confers on a mortgagee many 
powers, including a power of the fee simple notwith 
standing that his interest is only a term of years, which affect 
the mortgagor’s rights as fee simple owner Che logical conse 
quence of the learned editor’s argument would be that when a 
mortgagee part only of any security, the 
recover the same from the purchaser upon redemption. [nas 
much as the rent-charge could have been apportioned in the 
conveyance to the that the mortgagee 
has power to apportion it now on exercising his power of sale 
We are therefore of the opinion that the mortgagee-vendors’ 
contention is correct and Re Ebsworth and Tidy’s Contract (1889), 
42 Ch. D. 23, is authority for the proposition that, in the absence 
of an express stipulation in the contract, a vendor is not bound 
to procure a legal apportionment of the rent-charge at his expense 


which 


borrower or some earlier deed. section, 


sale of 


sells mortgagor can 


borrower we consider 


“ Halt ” 
WITH 


Halt at Sign-—-SIGN NOT IN CONFORMITY 


REGULATIONS 


Failure to 


Q. My client, charged with failing to halt in conformity with 
a ‘‘ halt ”’ traffic sign contrary to s. 49 of the Road Traffic Act, 
1930, asserts most definitely that he did halt and that he knows 
the particular cross-roads very well and well knew that there 
was a halt sign in existence. At the moment of the alleged 
offence, the sign was in the process of being painted In size 
and type it conformed with the print of the Traffic Signs (Size, 
Colour and Type) Regulations, 1950. In colour, however, the 
entire sign was white, apparently in readiness for a final coat 
of the proper colour, except that the word “ halt ’’ still remained 
in black. My point is that the sign is not in conformity with 
the regulations so long as the circle and triangle are not red 
and the other wording on the sign is not black. My submission 
to the court is that (a) my client did in fact halt at the appropriate 
place, and (b) even if he had not halted (and the court may so 
hold) no offence would be committed as my client had not failed 
to obey an authorised sign. The prosecution point out that 
signs must at some time or other be painted and that a sign 
cannot cease to be an authorised sign temporarily merely because 
it is in the process of being repainted. Assuming that the 
court holds that my client did not halt, can he be convicted of 
the offence ? 


A. We consider your point is a good one. The matter is a 
criminal one and the regulations and statutes must be strictly 
interpreted (see Maxwell, ‘‘ Interpretation of Statutes ”’) If 


the sign did not comply with the regulations we consider that 
there can be no offence. It is no answer to say it must be painted 
Another properly painted temporary sign could be placed in 
front of the one being painted. In Miners v. Gillard a divisional 
court considered whether a “halt” sign complied with the 
regulations when the triangle pointed downwards instead of 


upwards. The Attorney-General said new regulations would 
authorise this—-but the court seems to have thought the sign 
invalid. The case is unreported. See also {1950} W.N. 347 

Straw, D. J. Wickens, B.A., LL.B. Cantab., Miss B. Yellin, 
LL.B. London; THIRD CLass: Messrs. P. C. G. Ballingall, 
B.A. Cantab., R. H. Bradfield, R. A. Eames, B.A. Cantab., 
A. T. Grieve, M.A.. LL.B. Cantab., K. Lomas, G. V. Mason, 


P. Rhodes, LL.B. Manchester, J. O. Sharples, LL.B. Manchester, 

The Council have given Class Certificates to the candidates in 
the and ‘Third Sixty-nine gave 
examination. 


Second Classes. notice for 
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Honours and Appointments 
The Queen has been pleased to give directions for the 
appointment of Mr. Fabran JosepH Camacnuo (Third Puisne 


Judge, 
I obage . 


gritish Guiana) to be a Puisne Judge of Trinidad and 


Ald. GEOFFREY SIMPSON FIELD, solicitor, of Reading, has been 
re-elected chairman of the Reading Education Committee. 


Mr. Evan AvuGustus Norron, solicitor, of Birmingham, has 
been appointed by the Minister of Health chairman of the Board 
of Governors of the United Birmingham Hospitals, the teaching 
group for Birmingham University. 


Mr. STANLEY Howarp Jones, solicitor, of Wolverhampton, 
has been elected president of Wolverhampton Rotary Club. 
He is a past-president and former secretary of Wolverhampton 
Law Society. 


Miscellaneous 

NATIONAL PARKS AND ACCESS 
COUNTRYSIDE ACT, 1949 

Way 
The following notices of the preparation of draft maps and 
statements under s. 27 of the above Act, or of modifications to 
draft maps and statements already prepared, have appeared since 
the tables given at pp. 109, 175, 252 and 303, ante. 


Districts covered by draft map 
and statement 


TO THE 


SURVEY OF PUBLIC RIGHTS OI 


Last date for 
receipt of 
representations 
or objections 


Surveying Date of notice 


Authority 


Darlington County 


County Borough of Darlington 2lst May, 1953 | 23rd June, 1953 
Borough Council modifications to draft map and 
statement of 30th October, 
1952 | 
Dorset County | Borough of Bridport and Lyme 8th May, 195 29th September, 
Council | Regis and the Rural Districts | 1953 
of Beaminster and Bridport — | | 
| 
East Suffolk | Municipal Borough of Aldeburgh, September 


22nd April, 1953 | 6th 
the Urban Districts of Hales | 1953 
worth, Leiston and Saxmund- | | 
ham and the Rural District of 
Blyth 


County Council 


the Urban District of Bungay 1953 
and the Rural District of | | 


| 
| 
| Municipal Borough of Beccles, | 29th April, 1953 | 20th September, 
| Wainford 


East Sussex Boroughs of Bexhill and Hove, | 24th April, 1953 | 26th August, 
County Council | the Urban Districts of Burgess 1953 
} Hill and Newhaven, and the | 
| Rural District of Hailsham | 
| | 
Essex County | The Administrative County of | 26th May, 19 9th October, 
Council Essex except the Borough of | | 1953 
| Leyton and portions of the | | 
| Boroughs of Barking, Chelms- | 
| ford, Chingford, Dagenham, | 
Ilford and Wanstead and i 
| Woodford 
| 
Flintshire County | Administrative County of Flint- | 29th April, 1953 | 21st September, 
Council shire } 1953 
| 
Gloucestershire Rural District of Stroud | Ist May, 1953 | 30th January 


County Council 1954 


Hastings County 
Borough Council 


County Borough of Hastings llth May, 1953 | 29th September 


1953 


Hertfordshire 
County Council 


Bishops Stortford Urban District, 1953 
Sawbridgeworth Urban District 


and Braughing Rural District 


22nd May, 22nd September 


1953 


Northampton Rural District of Northampton 


20th April, 1953 
County Council 


30th August, 
1953 


Northumberland 
County Council 


Administrative County of North loth May, 30th September, 
umberland 1953 


Preston County 
Borough Council 


See p. 109, ante; modification to 
draft map and statement of 
¥th December, 1952 | | 


26th May, 1953 | 29th June, 1953 


Southampton 
County Council 


Gosport Borough and Fareham 26th May, 1953 
Urban District : modifications 
of the draft map and statement 


of October, 1952 


24th April, 1953 


Worcestershire Boroughs of Bewdley, Kidder- | 13th April, 19 30th August, 
County Council minster and Oldbury (Brand 1953 
hall and Rounds Green Wards 


only) and the Rural District of 
Kidderminster | 


With regard to the draft map and statement prepared by the Leicester County 
Council, noted at p. 109, ante, the council have given notice that the last date for the 
receipt of representations and relating to Ashby-de-la-Zouch, Market 
Harborough and Melton and Belvoir Rural Districts is 30th September, 1953. 


objections 


Wills and Bequests 


Mr. J. W. Booth, solicitor, of Oswaldtwistle, Lancs., left 
£22,095, 

Mr. A. J. M. Duncan, solicitor, left £45,245 (£41,998 net). 

Mr. Aneurin Oliver Evans, retired solicitor, of Denbigh, left 


£79,007 (£75,535 net). 
Mr. J. B 
(437,113 net). 


Pomeroy, solicitor, of Wymondham, left £37,448 


Mr. H. I. GRESHAM 
Mr. Herbert Ingleby Gresham, retired solicitor, of Ferriby, 
Hessle, Yorkshire, died on 19th May, aged 66. He was admitted 
in 1909, 
Mr. H. A. MORLEY 
Mr. Haydn Arthur Morley, solicitor, of Sheffield, has died, 
He was Sheffield Wednesday’s amateur back and 
captain in the 1890 F.A. Cup Final. He was admitted in 1886, 


aged 389. 


Mr. A. C, VACHELL 


Mr. Arthur Cadogan Vachell, former Cardiff solicitor, died on 
ISth May, aged 74. He was a Freeman of the City and since 
retiring about thirty years ago had lived in France and Jersey. 


SOCIETIES 


The sixty-seventh annual general meeting of the INCORPORATED 
Law Society FOR CARDIFF AND District took place at the Law 
Library, Law Courts, Cardiff, on 20th May, 1953. Mr C. f. 
Geldard was elected President and Mr. C. Stuart Hallinan Vice- 
President for the ensuing year. The following were elected 
ordinary members of the Council :—-Messrs. Max C. Ede, Frank 
H. Gaskell, D. N. Hall, L. E. W. Williams and W. H. Win- 
Jones. Messrs. Richard O. Rhys and G. Leslie Shepherd were 
re-elected hon. treasurer and hon. secretary respectively. 


The annual provincial meeting of the LocAL GOVERNMENT 
LEGAL Society took place on Saturday, 2nd May, 1953, at the 


Council House, Nottingham, by kind invitation of Nottingham 
Corporation, and was attended by about 100 members of the 
Society. The Chairman of the Society, Mr. S. Holmes, presided 
and the Rt. Hon. Sir Hartley Shawcross, Q.C., M.P., spoke in the 
morning to the gathering, to which local solicitors in private 
practice had also been invited. Mr. J. K. Boynton, MC. 
(Hon. Treasurer of the Society), thanked Sir Hartley for his 
address. Afterwards members of the Society were entertained 
by the Lord Mayor and Corporation of Nottingham to lunch, 
the Town Clerk (Mr. T. J. Owen) presiding in the unavoidable 
absence of the Lord Mayor. Membership of the Society, which 
is restricted to solicitors and articled clerks in full-time local 
government service, stands at about 400. Besides a London 
meeting and a provincial meeting each year, meetings are arranged 
from time to time by the various branches. The Hon. Secretary 
is Mr. J. D. Schooling, T.D., Shirehall, Worcester. 





rue UNtIon Society OF LONDON (meetings in the Common 
Room, Gray’s Inn, at 8 p.m.) announce the following debates : 
Wednesday, 10th June: “ That the government of business 1S 
not the business of the Government Wednesday, 17th June 
joint debate with the Hardwicke Society ‘That the Bar as 
at present constituted cannot survive.” 

The annual general meeting of the 
Wednesday, 24th June. 


society will be held on 
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